Following is a summary of the Tribunal’s report –
Introduction
By notice dated September 25, 2003, the Financial Secretary required the IDT to institute an inquiry in relation to the listed securities of Cheong Ming Investments Limited (formerly Cheong Ming Holdings Limited) to inquire into and determine –
(a) whether there has been insider dealing in relation to the company connected with or arising out of the dealings in the listed securities of the company by or on behalf of –

Gwennie Chen Kwon Yin and Tse Chi Wai on January 31, 2000;

(b) in the event of there having been insider dealing as described in paragraph (a) above, the identity of each and every insider dealer; and

(c) the amount of any profit gained or loss avoided as a result of such insider dealing.

The Tribunal under the Chairmanship of Deputy High Court Judge Saunders completed its inquiry in respect of liability, that is to identify those persons who did or did not commit acts of insider dealing, and submitted a report in that regard to the Financial Secretary on August 3, 2006.

The company

Cheong Ming Investments Limited, (Cheong Ming), was formerly known as Cheong Ming Holdings Limited.  Cheong Ming is a listed company in Hong Kong and was listed on the Stock Exchange of Hong Kong (SEHK) on January 20, 1997.  The principal business of Cheong Ming is as a holding company for subsidiary companies principally involved in packaging.

Sega.com Inc, (Sega), is a 52% owned subsidiary of Sega Enterprises Limited.  Sega Enterprises Limited was, in January 2000, a well known name in electronic software and hardware manufacturing.  Sega was listed on the Tokyo Stock Exchange, and since 1995 had developed an internet online computer game business in the USA.  In late 1999 Sega was interested in establishing a further presence in Asian markets.

In early January 2000, as a result of informal personal discussions, Mr Kelvin Wu King Shiu, (Kelvin Wu), a senior manager at BNP Prime Peregrine Capital Limited, (Peregrine), learned from Mr Brad Huang Zhonghe, CEO of Sega, (Brad Huang) of Sega’s interest in establishing an expanded Asian presence.  Sega sought to identify a suitable Hong Kong partner for immediate access to, and expansion in, Asian markets.  Consequent upon these discussions Kelvin Wu began looking for a possible target for Sega’s investment.
In the months before and after January 2000, many stock markets throughout the world were characterised by what became known as the “dot com boom”, a period of stock market euphoria in which the shares of almost every company involved in internet activity gained a considerable following.  Sega’s involvement in such internet related businesses was well-known, and any interest by Sega in a listed company in Hong Kong would be likely to be seen as a positive indicator for the share price of such a company.
Kelvin Wu made contact with Mr Gary Cheng Sek Wu, (Gary Cheng), then a private consultant, in an effort to find a suitable company with which Sega might become involved. Kelvin Wu did not disclose to Gary Cheng the identity of Sega.  Gary Cheng approached Mr Brian Lui Shing Ming, (Brian Lui), Deputy Chairman and Managing Director of Cheong Ming.  As a result of that meeting, on the afternoon of January 28, 2000, Brian Lui agreed to meet with Kelvin Wu.
Between 11:00 a.m. and 1:00 p.m. on Saturday, January 29, 2000, a meeting was held, at Peregrine’s board room at which Gary Cheng introduced Brian Lui to Kelvin Wu. After Brian Lui signed a confidentiality agreement, the identity of Sega was revealed to him and a proposed structure and terms of a possible investment were outlined.  Arrangements were made for a meeting with Sega, the next day, Sunday.  After the meeting Kelvin Wu called Brad Huang, who was based in Japan, and gave him brief information about Cheong Ming, and outlined the preliminary structure and terms of a transaction as it had been discussed with Brian Lui.  Arrangements were made for Brad Huang to come to Hong Kong the next day.
At around 5:00 p.m. on Sunday, January 30, 2000, Brad Huang came to Peregrine’s board room where he met with Kelvin Wu, and Brian Lui.  Also in attendance was Leung Mei Han, (Mei Leung), who was Brian Lui’s wife.  Mei Leung is a person registered with the SFC as a financial consultant, and was at that time the Managing Director of Somerley Limited, (Somerley), a firm of SFC registered financial consultants.  Discussions took place in which each side set out the principles they sought to achieve.  A basic understanding was reached upon terms which might be agreed.  It was agreed that both parties would meet next morning to further discuss the terms of the transaction and draft a preliminary agreement.  Brian Lui and Brad Huang were scheduled to meet at Sega’s Solicitor’s office at 11:00 a.m. on January 31, 2000.
Trading in Cheong Ming shares was brisk immediately upon the market opening at 10:00 a.m. on January 31, 2000.  The share price rose from a close of $0.73 on Friday, January 28 to reach $0.97.  Shortly after the opening of trading, Brad Huang alerted Kelvin Wu to the sudden increase in the share price.  As financial advisers to Sega, Peregrine were not themselves in a position to take any active steps in relation to the trading that was taking place in the shares in Cheong Ming.  Kelvin Wu contacted Mei Leung at Somerley, believing her to be the financial advisers to Cheong Ming.
Upon learning of the increase in trading volume and share price, Mei Leung obtained instructions from the board of Cheong Ming, and at 10:23 a.m. trading in Cheong Ming shares were suspended.
By that time 5,194,000 shares had been traded with the share price closing at $0.97, an increase of 32.88% from Friday’s close.  On that day the Hang Seng Index, (HSI), closed down 653.6 points from Friday’s close.
The 11:00 a.m. meeting between Brian Lui and Brad Huang at the offices of lawyers Deacons Graham and James resulted in heads of agreement being signed later in the day.  Over subsequent days further discussions were held, leading to a joint press conference of the two companies on Thursday, 10 February 2000, at which an announcement was made that the two companies had entered into a share swap agreement.
Trading in Cheong Ming shares resumed at 10:00 a.m. on Friday, February 11, 2000.  Turnover in the shares surged to 52,640,000 shares and the share price rocketed by 724% to close the day at a high of $8.00.
Felix Yau Wing Yiu, (Felix Yau), was an Assistant Director of Peregrine from February 3, 1997 to February 19, 2000, and a registered investment adviser representative of Peregrine.  Felix Yau worked in the same department as Kelvin Wu, that of corporate finance, albeit in a different team.  He sat at a cubicle separated from Kelvin Wu only by a passageway.  Felix Yau had, over a period of time, utilised an account at Core Pacific Securities International Limited, in the name of his wife, Gwennie Chen Kwon Yin, (Gwennie Chen), and an account at CEF CG Brokerage Limited, (CEF), in the name of a friend Gabriel Tse Chi Wai, (Gabriel Tse) to deal in various securities and on January 31, 2000 in the shares of Cheong Ming.
On the morning of Monday, January 31, 2000, Brian Lui and Brad Huang were due to meet with their respective financial advisors, Somerly and Peregrine, and their solicitors, to settle heads of agreement.  On that day, at 9:51:18 a.m., before the market opened at its customary 10:00 a.m., Felix Yau called Kenneth Luk Kam Kwong, (Kenneth Luk), a dealer’s representative at Core Pacific, and, using Gwennie Chen’s sharetrading account, placed an order for the purchase of Cheong Ming shares.  230,000 shares were purchased before the suspension of trading, 100,000 at $0.81, 30,000 at $0.85, and 100,000 at $0.86.  His total outlay, (including brokerage), for that purchase was $193,254.06.
On the same morning, at 9:53:28 a.m., Felix Yau called Kate Liu Kit Yee, (Kate Liu), a dealer’s representative at CEF, and placed an order, using Gabriel Tse’s sharetrading account, to buy 300,000 to 400,000 Cheong Ming shares at below $0.90.  300,000 shares were duly purchased, 100,000 at $0.75, 100,000 at $0.79, and 100,000 at $0.89.  His total outlay, (including brokerage), for that purchase was $243,939.23.
When trading resumed on February 11, 2000, Felix Yau placed a further order for the purchase of Cheong Ming shares with Kenneth Luk at Core Pacific, again using Gwennie Chen’s account.  170,000 shares were purchased at prices ranging between $4.50, $4.80, and $5.00.  He then held 400,000 shares in that sharetrading account.  Prior to the February 11, 2000, Felix Yau had made an arrangement with Kenneth Luk, that Kenneth Luk would share in the cost of the additional 170,000 shares.  Kenneth Luk contributed $340,000 to that purchase.  Felix Yau’s share of that purchase was $493,245.80.
On the same day as the further purchase was made, February 11, 2000, Felix Yau instructed Kenneth Luk to sell all 400,000 shares.  The shares were sold at $6.00 each, a total sale price, (after brokerage), of $2,390,616.00.  Although Kenneth Luk had shared in the cost of the acquisition of an additional 170,000 shares, Felix Yau received the whole of the profit on the sale of those shares.  Felix Yau’s profit was accordingly $1,704,116.14.
On the same day, February 11, 2000, Felix Yau instructed Kate Liu at CEF to purchase further Cheong Ming shares, again using Gabriel Tse’s account.  A further 100,000 shares were purchased at $4.90 bringing his holding in that sharetrading account to 400,000 shares.  The cost, (with brokerage), for those shares was $491,891.90.  Again all 400,000 shares were sold on the same day, 200,000 at $6.00, and 200,000 at $6.20, giving a total sale price, (after brokerage), of $2,430,581.60.  Felix Yau’s profit was accordingly $1,694,750.47.

Felix Yau had accordingly acquired a total of 800,000 Cheong Ming shares, (400,000 through each of the two brokerages), at a total cost, (including brokerage), of $1,422,330.99, which he had sold for a total profit of $3,398,866.61.
It was alleged that before the announcement of the Share Swap Agreement between Cheong Ming and Sega.com PC Networks Inc. dated February 9, 2000 made on February 10, 2000, some parties had taken advantage of the relevant information they possessed to deal, counsel or procure another person(s) to deal in Cheong Ming shares, thus constituting insider dealing.

Findings

The Tribunal concluded in its report to the Financial Secretary that it could not be satisfied to a high degree of probability that the transactions undertaken by Mr. Felix Yau in the acquisition of Cheong Ming shares on January 31, 2000 constituted insider dealing.  Therefore, the Tribunal found, by a majority, that Mr. Felix Yau had not conducted insider dealing. 

It is emphasised in the report that “while finding Felix Yau’s purchase and subsequent immediate sale of Cheong Ming shares to be highly suspicious, the majority were not satisfied to a high degree of probability that his actions constituted insider dealing.”
The Tribunal reached the unanimous conclusion that Ms Gwennie Chen Kwon Yin and Mr. Gabriel Tse Chi Wai, the other two people named in the notice issued on September 25, 2003, were not identified as insider dealers.

The Tribunal will proceed to hear representations in respect of costs on Friday, September 15, 2006 at 2:30 p.m.










